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DOJ's Airline Merger Challenge Recalls AT&T Fight
By Melissa Lipman

Law360, New York (August 21, 2013, 10:10 PM ET) -- The U.S. Department of Justice's recent suit
to block an $11 billion merger between American Airlines Inc. and U.S. Airways Group Inc. has
more in common with the agency's 2011 challenge to AT&T Inc.'s $39 billion tie-up with T-Mobile
USA Inc. than its balmy August filing date and the word "carrier."

The antitrust watchdog's two most audacious merger challenges in recent memory have both been
marked by a lessened focus on traditional markets, an interest in maverick companies and a
decision to discount the importance of smaller competitors, experts said.

Still, the DOJ's latest suit boasts one potential advantage: the experience of watching prices go up
after two other major mergers of legacy carriers.

Here, lawyers lay out in detail the three similarities between the blockbuster merger fights, and
the one key difference.

Markets Go National

When the DOJ sued AT&T in 2011, it cited concerns that the deal would increase concentration in
the vast majority of the cellular market areas that telecommunications officials use to license
mobile services.

But it also argued that while consumers shop among cell providers based on the service available
in their local market, the true market in which the big four carriers competed was national in
scope.

Likewise, antitrust officials have long analyzed airline mergers based on city pairs, as well as a
deal's likely effects on airport hubs. And the DOJ's Aug. 13 complaint does take on those issues,
arguing that American and US Airways directly compete on "thousands of heavily traveled nonstop
and connecting routes" and warning the merged airline would command a hefty 69 percent of all
takeoff and landing slots at Washington, D.C.'s Reagan National Airport.

But once again, the DOJ argued that the market was dominated by broader concerns. Airlines also
compete on type of service, flight schedule, seating policies, baggage policies, meals, frequent flyer
programs and a host of other options, it noted. And that kind of competition could suffer on a wide
scale if American and US Airways are allowed to merge, making it easier for all carriers to increase
prices or decrease service, in the DOJ's telling.

"The concept is there in both that there's this movement to say, 'You know, maybe it doesn't make
sense just to look at localized competition when you're talking about industries where the larger
network impacts that competition,'" said Fenwick & West LLP partner Mark Ostrau.

While the DOJ, in tandem with the Federal Communications Commission, ultimately succeeded in
putting an end to AT&T's bid for T-Mobile, it never had to make its market definitions and theories
stick in court, because the telecommunications giant abandoned the deal.

And just because the DOJ has raised similar concerns in the airline case doesn't mean those
arguments will persuade a judge.
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"They've added that element here, which is not what they've done in the past," said Bingham
McCutchen LLP partner Ted Henneberry. "I would think on the evidence side, it's going to still
come down to what routes are we talking about and what's the price effects, and I think that may
be in the defendants' favor when they start doing that."

The Elusive Maverick

The notion of a maverick firm — a company that "plays a disruptive role in the market to the
benefit of customers," in the words of the 2010 horizontal merger guidelines — also comes up in
both complaints, even if the DOJ didn't explicitly use the label in the new suit.

In the AT&T challenge, the agency took pains to highlight T-Mobile's history of introducing a
number of innovations, like mobile hotspots and the first Android smartphone, as well at its
aggressive pricing strategy.

As one of the four remaining legacy U.S. airlines, US Airways is certainly not an upstart in the
industry. But even though it isn't the prototypical maverick, the carrier's willingness to undercut
rival legacy airlines' nonstop service rates has offered key price competition, the DOJ argued.

The program, known as "Advantage Fares," makes the most of US Airways' less profitable hubs by
charging as much as 40 percent less for one-stop routes between two cities than competitors
charge for nonstop service, according to the complaint. This has "proven highly disruptive to the
industry’s overall coordinated pricing dynamic," the DOJ said.

"The underlying theory in both cases seems to be that they're very concerned, in accordance with
their merger enforcement policies and under the guidelines, with any transaction that appears to
take out a maverick," Henneberry said. "In both cases that seems to be the main motivating
driver."

'Competitor' Redefined

In both cases, according to the DOJ, the proposed mergers would also take the number of
competitors in the market from four to three. For the telecommunications deal, that meant
discounting the competitive impact of smaller regional carriers like MetroPCS. In the current
merger, the DOJ maintains Jetblue Airways Corp. and Southwest Airlines Co. simply don't compete
for the same customers on the same level, citing a statement by a US Airways executive.

"With AT&T there were just four players, and the complaint in the American Airlines case is
concentrated again on what the top four have of the domestic air travel market," Henneberry said.
"So in that sense, I think they are quite similar and do reflect a consistent enforcement policy by
the division in looking at what roles companies play particularly in these concentrated industries."

The DOJ is also using the trend toward consolidation within the airline industry to support its so-
called coordinated effects case. According to this argument, the deal will make it easier for all of
the players in the industry to pursue similar pricing strategies or other parallel conduct without
colluding.

"This was part and parcel of the 1950 amendments to the Clayton Act, the concern that you
wanted to prevent the anti-competitive effects, that you wanted to thwart them at their
incipiency," said University of Tennessee associate professor of law Maurice Stucke. "Here the
complaint not only raised the trend toward concentration for its own sake, but then articulated how
that increase in concentration has really harmed consumers."

Data, Data, Data

That reliance on the coordinated effects theory — and the empirical evidence the DOJ says it has
to back it up — also marks one of the key differences between this merger challenge and the
AT&T-T-Mobile one, which looked more at whether the deal would have allowed the combined
company to change its own prices and policies.

http://www.law360.com/firm/bingham-mccutchen
http://www.law360.com/firm/bingham-mccutchen
http://www.law360.com/company/southwest-airlines-co


DOJ's Airline Merger Challenge Recalls AT&T Fight - Law360

http://www.law360.com/articles/466759/print?section=competition[8/22/2013 11:26:15 AM]

"If you think since the 1990s, what's been popular has always been a unilateral effects theory,"
said Stucke, who is also of counsel at GeyerGorey LLP. "This is almost entirely a coordinated
effects theory, [and] I think it's very strategically well thought-out, [because the airlines] can't
really now divest a few landings. The way the complaint is described, it's hard to see any remedies
short of a full-blown injunction."

And this time around, the DOJ has the benefit of pricing data from two other mergers of legacy
carriers: the 2008 merger of Delta Air Lines Inc. and Northwest Airlines Inc., and the 2010 tie-up
of United Air Lines Inc. and Continental Airlines Inc.

"Empirical evidence relating concentration to price levels is going to be important," said University
of Iowa law professor Herb Hovenkamp. "One of the beauties of the airline industry, like baseball,
is they collect statistics on everything, so it's no problem for the government to collect historical
data."

That kind of evidence also lines up well with the 2010 merger guidelines' call for the agencies to
look for "natural experiments" that offer insight into what a proposed merger might do to a
market, according to Ostrau.

"The ability to look backward ... actually appears to be better in this case than in the telecom case,
because there has been and continues to be a lot of innovation and new methods of competition
existing in telecoms that you don't really find in air travel," Ostrau said. "Certainly the Justice
Department ... they're kind of saying, 'Look, we looked back, and maybe we shouldn't have let
these prior deals happen on the airline side. And now we have the benefit of hindsight.'"

"If anything, it makes it worse for the airlines than otherwise," he added.

--Additional reporting by Liz Hoffman. Editing by Kat Laskowski and Melissa Tinklepaugh.
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